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In the Court of Appeals of the District of Columbia. 


No. 1858. 

No. 23 Special Calendar. 

Henry B. F. Macfarland, Henry L. West and Jay J. Morrow, 
Commissioners of the District of Columbia, Appellants,' 

vs. 

United States on the relation of Howard C. Russell. 


a Supreme Court of the District of Columbia. 

At Law. No. 49850. 

United States on the relation of Howard C. Russell, 

vs. 

Henry B. F. Macfarland, Henry L. West and John Biddle, 
Commissioners of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District 
of Columbia, at the city of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed 
and proceedings had in the above-entitled cause, to wit:— 

1 Petition for Mandamus. 

Filed October 15,1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49850. 

United States on the relation of Howard C. Russell, 

vs. 

Henry B. F. Macfarland, Henry L. West and John Biddle, 
Commissioners of the District of Columbia. 

The petition of Howard C. Russell respectfully represents 
to the Court as follows: 
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HENRY B. F. MACFARLAND ET AL. VS. UNITED STATES 


1. Petitioner is a citizen of the Tinted States and a resident 


of the City of Washington, District of Columbia, and is a 
member of the Metropolitan Police Force of the District of 
('olumbia. 


2. Heretofore, to-wit, on or about the 6th day of January, 
1903, petitioner was appointed and entered and • became a 
member of the Metropolitan Police Force of the District of 
Columbia, as a private, and on the 13th day of July, 1904, he 
was promoted to the office of Desk Sergeant; and on December 
1, 1904, he was transferred to the rank of private of Class 
One; and on July 1st, 1905, he was promoted to a Bicycle 
Officer upon said Metropolitan Police Force, and has served as 
such since said date. 

3. Petitioner further says that under the Act of Congress, 
approved February 28th, 1901, all parties who had been serv¬ 
ing theretofore in the different station houses in the 


2 different precincts, and who had been known as station 
keepers, were made Desk Sergeants, and were made 
regular members of the Metropolitan Police Force; that by an 
Act entitled “An Act to amend Section One” of an Act en¬ 


titled “An Act relating to the Metropolitan Police Force of 
the District of Columbia,” approved February 28tli, 1901, said 
Act being approved June 8th, 1906, it was provided as fol¬ 
lows : 


.“Paragraph 1. The Metropolitan police district of the 
District of Columbia shall be coextensive with the District of 
Columbia, and shall be subdivided into such police districts 
and precincts as the Commissioners of said District may from 
time to time direct. 


“Paragraph 2. The Commissioners of said District shall 
appoint to office, assign to such duty or duties as they may 
prescribe, and promote all officers and members of said Metro¬ 
politan police force according to such rules and regulations 
as said Commissioners in their exclusive jurisdiction and 
judgment may from time to time make, alter, or amend: Pro¬ 
vided , That original appointments of privates on said police 
force at the time this Act takes effect shall be classified as 
follows: '(lass one: Privates who have served under their 


present appointments less than three years shall be included in 
class one, and at the expiration of three years from the date 
of said appointment shall be promoted to class two, if the con¬ 
duct and intelligent attention to duty of such privates 
3 shall justify such promotion. Class two: Privates 
who have served undei their present appointments more 
than three years and less than five years shall be included 
in class two; and after the expiration of five years from the 
date of said appointment shall be promoted to class three, if 
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the conduct and intelligent attention to duty of such privates 
shall justify such promotion. Class three: Privates who 
have served under their present appointment more than five 
years shall be included in class three. All original appoint¬ 
ments of class one to class two in order of appointment to the 
force after three years’ service as privates of class one, and 
from class two to class three after five years’ service as pri¬ 
vates of class two, in all cases where the conduct and intelli¬ 
gent attention to duty of any private shall justify such pro¬ 
motion. 

“Par. 6. The members of the said police force now desig¬ 
nated as desk sergeants shall cease to be known as such and 
shall become privates of class two from and after the date this 
Act is to take effect.” 

4. Petitioner further says that having been a member of 
said Metropolitan Police Force for more than three years 
prior to the taking effect of the Act referred to, approved'June 
8th, 1906, and being thereby entitled to be placed in class two 
as the same was provided for in Paragraph Two of said Act, 
at a salary of ninety dollars ($90) per month, petitioner made 
his application to the Commissioners of the District of Co¬ 
lumbia for such promotion or classification, and the 
4 same was refused. He further says that the refusal 
referred to was contrary to law as he had continuously 
served since the date of his appointment as a member of the 
said Metropolitan Police Force, and has maintained a good 
record in the service; and that many persons, members of said 
force, who had served a lesser time, were mustered into 
class two, and that the same has resulted in damage to him, 
as lie was entitled after the First day of July, 1906, to be 
classified in class two, and should have received ninety (90) 
instead of seventy-five (75) dollars per month, which had 
been accorded him as a member of class one. 

Wherefore, the premises considered, petitioner prays: 

1. That the writ of mandamus may issue to Henry B. Fl 
Macfarland, Henry L. West, and John Biddle, Commissioners 
as aforesaid, commanding them to promote or enter or enroll 
or place petitioner in said class two of said Metropolitan Police 
Force as of the date of July 1st, 1906, and accord him the 
salary which is due him in connection therewith. 

2. Thus petitioner will ever pray. 

HOWARD C. RUSSELL 

EDW. McLEAN, 

WILTON J. LAMBERT, 

Attorneys for Petitioner. 
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I, Howard C. Russell, on oath say that I have read over the 
foregoing* petition by me subscribed and know the con- 
5 tents thereof; that the matters and things therein stated 
of my personal knowledge are true, and those stated on 
information and belief I believe to be true. 

HOWARD 0. RUSSELL. 


Subscribed and sworn to before me this 15th dav of October, 
A. IX, 1907. 

WALTER S. T. BROWN, 

[Seal.] Notary Public, D. G. 

Rule to Show Cause. 

Filed October 15,1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49850. 

United States on the relation of Howard C. Russell, 

/'.S'. 

Henry B. F. Macfarland, Henry L. West and John Biddle, 
Commissioners of the District of Columbia. 

Upon consideration of the petition filed in the above entitled 
cause, it is this 15th day of October, 1907, ordered, that the de¬ 
fendants, Henrv B. F. Macfarland, Henrv L. West and John 
Biddle, Commissioners of the District of Columbia, show cause 
on Friday, the 18tli day of October, 1907, why the prayers of 
said petition should not be granted, and a writ of mandamus 
issued, compelling said defendants to promote, or en- 
0 ter, or enroll or place petitioner in Class Two of the 
Metropolitan Police Force of the District of Columbia, 
as of the date of July 1st, 1906, and pay him the salary pro¬ 
vided by law to be paid in connection with members of said 
class, provided a copy of this order be served upon one of 
said defendants on or before the 16th day of October, 1907. 

Bv the Court: 

THOS. H. ANDERSON, 

Justice. 


Marshal’s Return. 

Served copy of within order on defendant Henry L. West, 
one of the Commissioners of the District of Columbia. 

Oct. 16, 1907. 

AULICK PALMER, 

Marshal, 

B. 
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Answer to Rule. 

Filed November 8, 1907. 

In the Supreme Court of the District of Columbia. 

At Law, No. 49,850. 

ITntted States ex rel. Howard C. Russell, 

vs. 

Henry B. F. Macfabland, et al. 

Now come the respondents and for answer to the rule 

7 to show cause why a writ of mandamus should not issue 
as prayed, say to the Court as follows:— 

1. They admit the allegations of paragraph one of the said 
petition. 

2. Answering paragraph two, respondent says that the pe¬ 
titioner was appointed a member of the Metropolitan Police 
Force of the District of Columbia on January 6, 1903, as a 
private of class one; that on July 13, 1904, the said petitioner 
was reduced in rank and salary at his own request and because 
of physical disability, and appointed to the position of desk 
sergeant or station-keeper, that prior to the Act of June 8, 
1906, Congress had always appropriated for station-keeper, 
but had made no appropriation for desk-sergeants as such; 
that on November 26, 1904, petitioner was again appointed a 
private of class one, vice L. E. Wright, pensioned and re¬ 
moved, and on July 1,1905, was assigned to duty on the bicycle 
squad; copies of said appointments are filed herewith and 
prayed to be read as a part hereof. 

3. Respondents say that the matters and things set out in 
paragraph three of the said petition are questions of law 
which, as they are advised, they are not required to answer. 

4. Answering paragraph four of the said petition, respon¬ 
dents say that at the time of petitioner’s appointment to the 
police force, privates of class one received a salary of nine 
hundred dollars per annum, and desk-sergeants a salary of 
eight hundred and forty dollars per annum; that the peti¬ 
tioner was reduced from a private of class one to the 

8 position of desk-sergeant, and afterwards promoted 
from the latter position to a private of class one, as 

before set out; that each change in position was by a new 
order of appointment, and was a new appointment, as here¬ 
inbefore set forth in paragraph two hereof, the following the 
custom which obtains and has obtained for a long time in the 
police department of this District; that petitioner was not 
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I, Howard C. Russell, on oath say that I have read over the 
foregoing petition by me subscribed and know the con- 

5 tents thereof; that the matters and things therein stated 
of my personal knowledge are true, and those stated on 

information and belief I believe to be true. 

HOWARD C. RUSSELL. 

Subscribed and sworn to before me this 15th dav of October, 
A. D., 1907. 

WALTER S. T. BROWN, 

[Seal.] Notary Public, D. C. 

Rule to Show Cause. 

Filed October 15,1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49850. 

» 

United States on the relation of Howard C. Russell, 

rs. 

Henry B. F. M acfarland, Henry L. West and John Biddle, 
Commissioners of the District of Columbia. 

Upon consideration of the petition filed in the above entitled 
cause, it is this 15th day of October, 1907, ordered, that the de¬ 
fendants, Henry B. F. Macfarland, Henry L. West and John 
Biddle, Commissioners of the District of Columbia, show cause 
on Friday, the 18tli day of October, 1907, why the prayers of 
said petition should not be granted, and a writ of mandamus 
issued, compelling said defendants to promote, or en- 

6 ter, or enroll or place petitioner in Class Two of the 
Metropolitan Police Force of the District of Columbia, 

as of the date of July 1st, 1906, and pay him the salary pro¬ 
vided by law to be paid in connection with members of said 
class, provided a copy of this order be served upon one of 
said defendants on or before the 16th day of October, 1907. 

Bv the Court: 

THOS. H. ANDERSON, 

Justice. 

M a rsha Vs Re turn. 

Served copy of within order on defendant Henry L. West, 
one of the Commissioners of the District of Columbia. 

Oct. 16, 1907. 

AULICK PALMER, 

Marshal, 

B. 
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Answer to Rule. 

Filed November 8, 1907. 

In the Supreme Court of the District of Columbia. 

At Law, No. 49,850. 

United States ex rel. Howard C. Russell, 

vs. 

Henry B. F. Maofarland, et al. 

Now come the respondents and for answer to the rule 
7 to show cause why a writ of mandamus should not issue 
as prayed, say to the Court as follows:— 

1. They admit the allegations of paragraph one of the said 
petition. 

1 2. Answering paragraph two, respondent says that the pe¬ 
titioner was appointed a member of the Metropolitan Police 
Force of the District of Columbia on January 6, 1903, as a 
private of class one; that on July 13, 1904, the said petitioner 

I was reduced in rank and salary at his own request and because 
of physical disability, and appointed to the position of desk 
sergeant or station-keeper, that prior to the Act of June 8, 
1906, Congress had always appropriated for station-keeper, 
I but had made no appropriation for desk-sergeants as such; 

I that on November 26, 1904, petitioner was again appointed a 
private of class one, vice L. E. Wright, pensioned and re¬ 
moved, and on July 1,1905, was assigned to duty on the bicycle 
squad; copies of said appointments are filed herewith and 
prayed to be read as a part hereof. 

1 3. Respondents say that the matters and things set out in 
paragraph three of the said petition are questions of law 
which, as they are advised, they are not required to answer. 

4. Answering paragraph four of the said petition, respon¬ 
dents say that at the time of petitioner’s appointment to the 
police force, privates of class one received a salary of nine 
hundred dollars per annum, and desk-sergeants a salary of 
eight hundred and forty dollars per annum; that the peti¬ 
tioner was reduced from a private of class one to the 
8 position of desk-sergeant, and afterwards promoted 
from the latter position to a private of class one, as 
8 before set out; that each change in position was by a new 
order of appointment, and was a new appointment, as here¬ 
inbefore set forth in paragraph two hereof, the following the 
custom which obtains and has obtained for a long time in the 
police department of this District; that petitioner was not 
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i 

entitled to promotion as a private into class two under tlie 
provisions of the Act of June 8, 1906, until lie had served 
as a private in class one for the period of three years under 
his “present appointment” as provided in said Act; that the 
petitioner had not served as a private in class one for the 
period of three years under his then appointment, which dated 
from November 26, 1904. ■ 

Respondents further say that there are many other members 
of the police force of this District in a situation similar to that 
of the petitioner and it would be impossible to promote all such 
and pay them the salaries of the promoted office for want of 
sufficient appropriation; that at the time of the passage of the 
Act of 1906, it was the intention of those asking for the passage 
of the Act, and also of Congress, that privates should have 
had three years experience as such immediately prior to the 
passage of the Act, to entitle them to rank iii class two; that 
at the time of the passage of said Act a careful computation 
was made by the Major and Superintendent of Police and liis 
assistants of the number of privates on the Police Force, and 
of the number entitled to go into classes one, two and 
9 three, and of the number who would be entitled to pro¬ 
motion into the next higher class bv reason of sufficient 
length of service in the class held by him at the time of the 
passage of the Act, and appropriations were made therefor 
accordingly; that to inject other privates into the classes, not 
so provided for, would be to create a class or classes of pri¬ 
vates for which, as was said above, there is no appropriation, 
and would tend, also, to introduce much confusion into a 
present orderlv and harmonious svstem. 

HENRY B. F. MACFARLAND, 
HENRY L. WEST, 

JAY J. MORROW. 

E. H. THOMAS, 

Atty. for Respondents. 

District of Columbia, ss: 

Henry B. F. Macfarland, Henry L. West and Jay J. Morrow, 
being duly sworn say they are the Commissioners of the Dis¬ 
trict of Columbia, and have read the answer by them sub¬ 
scribed ; that the matters therein set forth are stated on official 
information and belief and they believe the same to be true. 

HENRY B. F. MACFARLAND, 
HENRY L. WEST, 

JAY J. MORROW. 


Subscribed and sworn to before me this first day of Novem¬ 
ber, 1907. 


WILLIAM TINDALL, 
Notary Public, D. C. 


[Seal.] 
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10 Filed November 8, 1907. 

P. D. 115,549. 

Executive Office 

Commissioners of the District of Columbia 

W ashington. 


January 6, 1903. 


Ordered: 

That C. L. Dalrymple of the Police Force is hereby pro¬ 
moted to the rank of private of class two, vice J. A. Smith, 
deceased. 

That Howard 0. Russell is hereby appointed a private of 
♦ class one of the Police Force, vice Dalrymple, promoted. 

To take effect to-day. 

Official copy furnished Major and Supt. Police. 

Bv order: 

CLIFFORD HOWARD, 

i Copy Acting Secretary. 

\ 

j P. D. 2800. 

I Executive Office 

I 

| Commissioners of the District of Columbia 

| Washington. 


July 13, 1904. 


Ordered: 

That private II. C. Russell, of the police force, is hereby re¬ 
duced, at his own request, to the position of Desk Sergeant in 
said department, at $840.00 per annum, reduction to take effect 
on and after this date. 

Official copy furnished Major of Police. 

Bv order: 

WILLIAM TINDALL [ Seal ]. 
(Copy) Secretary. 

11 P. D. 5420. 

Executive Office 

Commissioners of the District of Columbia 

Washington. 


November 26, 1904. 

Ordered: 

That H. C. Russell, a desk sergeant in the Metropolitan 
Police Department is hereby appointed a private of Class One 
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in said Department vice Wright removed and pensioned; and 
that John J. Bourke, private of (lass One, is hereby appointed 
desk sergeant, vice Russell; to take effect the first proximo. 
Official copy furnished Major of Police. 

By order: 

WM. F. MYERS, [Seal.] 
(Copy) Ad’g. Secretary. 

12 Motion to Strike Out. 

Filed November 5, 1907. 

In the Supreme Court of the District of Columbia. 

At Law No. 49,850. 

United States on the relation of Howard C. Russell, 

n s*. 

Henry B. F. Macfarland, et al. 

Now comes the petitioner, and moves the Court to strike out 
all of the allegations contained in the last paragraph of the 
return of the respondents herein, said paragraph commencing 
on page two (2) of said return, with the words 44 Respondents 
further say that there are many other members of the Police 
Force of this District,” etc., and ending on page three (3) of 
said return with the words “would tend, also, to introduce 
much confusion into a present orderly and harmonious sys¬ 
tem,” on the grounds that the allegations contained therein 
are impertinent, improper, and immaterial. 

LAMBERT & McLEAN, 
RUDOLPH IJ. YEATMAN, 

A ttorneys for petitioner. 

13 Supreme Court of the District of Columbia. 

Friday, November 8th, 1907. 

Session resumed pursuant to adjournment, Hon. Thos. H. 
Anderson, Justice presiding. 

No. 49850. At Law. 

United States on the relation of Howard C. Russell, Petr.. 

vs. » 

Henry B. F. Macfarland, et al . 

Upon consideration of petitioner’s motion filed herein to 
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strike from the return of respondents herein allegations of the 
last paragraph thereof beginning on page two, with the words 
“Respondents further say that there are many other member ; 
of the Police Force of this District, ” etc., and ending on page 
three with the words “would tend, also, to introduce much con¬ 
fusion into a present orderly and harmonious system,” it i-; 
ordered that the same be and is hereby granted, and said alle¬ 
gations are hereby stricken out. 

14 Demurrrer to Return. 


Filed November 12, 1907. 

In the Supreme Court of the District of Columbia. 

At Law No. 49,850. 

United States on the relation of Howard C. Russell, 

vs. 

Henry B. F. Macfarland, et al. 

The petitioner says that the return of the respondents here¬ 
in, is bad in substance. 

LAMBERT & McLEAN, 
Attorneys for petitioner. 

Among the points of law to be argued on this demurrer is: 

1. That the said return does not set forth any facts which 
would in law justify the respondents to disregard the pro¬ 
visions of the law relative to the right claimed by petitioner to 
be promoted or enrolled or placed in Class Two of the Metro 
politan Police Force, as of date July 1st, 1906, and accorded 
the salary which is due him in connection therewith, as set 
forth in his petition. 

15 Opinion. 

Filed January 14,1908. 

In the Supreme Court of the District of Columbia. 


At Law. No. 49850. 

United States on the relation of Howard C. Russell, 

vs. • 

Henry B. F. Macfarland, Henry L. West and John Biddle, 
Commissioners of the District of Columbia. 
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This case is before tlie Court upon demurrer, by the peti¬ 
tioner for mandamus, to tlie return of the respondents. 

The petition sets forth the appointment of the petitioner 
as a private in the Metropolitan Police Force January 6/1903; 
that on July 13, 1904, he was promoted to the office of desk 
sergeant; that on December 1, 1904, he was transferred to the 
rank of private of class 1; and that on July 1st, 1905, he was 
promoted to the position of bicycle officer upon said Force, 
and has served as such since said date. The petition further 
sets forth that under an Act approved June 8, 1906, entitled . 
“An Act to amend Section One” of an Act entitled “An Act 
relating to the Metropolitan Police Force of the District of 
Columbia,” approved Feb. 28,1901, he became entitled, having 
been a member of the Metropolitan Police Force for more than 
three years prior to the taking effect of the Act, and having 
maintained a good record in the service, to be placed in 

16 class two as the same was provided for in pagaraph two 
of said Act at a salary of.$90 per month; but the peti¬ 
tioner says that he made application to the respondents for j 
such promotion or classification, and the same was refused. ; 
Wherefore, he prays the writ of mandamus. 

The answer of the respondents admits the appointment of 
the petitioner on January 6, 1903, as a private in the Metro¬ 
politan Police Force, but avers that the transfer of the peti¬ 
tioner to the position of desk sergeant on July 13, 1904, was a 
reduction in rank and salary at his own request and because 
of physical disability and also avers that on November 26, 

1904, petitioner was again appointed a private of class one, 
vice L. E. Wright, pensioned and removed, and on July 1, j 

1905, was assigned to duty on the bicycle squad. The answer 
further avers that each change in position was by a new order 
of appointment, and was a new appointment, following the 
custom which obtains and has obtained for a long time in the 
police department, and that petitioner was not entitled to pro¬ 
motion to class two under the provisions of the Act until he 
had served as a private in class one for the period of three 
years under his “present appointment” which respondents 
say is the appointment of November 26, 1904. 

The right determination of the question whether the peti¬ 
tioner is entitled to the Writ, notwithstanding the answer of 
the respondents, involves the construction of the Act of June j 
8, 1906, which is as follows: : 

“Paragraph 1. The Metropolitan police district of 

17 the District of Columbia shall be co-extensive with the j 
District of Columbia, and shall be subdivided into such \ 

police districts and precincts as the Commissioners of said | 
District may from time to time direct. f 
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“ Paragraph 2. The Commissioners of said District shall 
appoint to office, assign to such duty or duties as they may 
prescribe, and promote all officers and members of said Metro¬ 
politan police force according to such rules and regulations as 


said Commissioners in their exclusive jurisdiction and judg¬ 


ment may from time to time make, alter, or amend: Pro¬ 


vided, that original appointments of privates on said police 
force at the time this Act takes effect shall he classified as 


follows: Class one: Privates who have served under thei- 


present appointments less than three years shall be included 
in class one, and at the expiration of three years from the 
date of said appointment shall he promoted to class two, if the 
conduct and intelligent attention to duty of such privates shall 
justify such promotion. Class two: Privates who have served 
under their present appointments more than three years and 
less than five years shall he included in class two; and after 
the expiration of five years from the date of said appointment 
shall be promoted to class three, if the conduct and intelligent 
attention to duty of such privates shall justify such 
18 promotion. Class three: Privates who have served 


under their present appointment more than five year; 
shall be included in class three. All original appointments of 
class one to class two in order of appointment to the fore' 
after three years’ service as privates of class one, and from 
class two to class three after five years’ service as private; 
of class two, in all cases where the conduct and intelligent at¬ 
tention to duty of any private shall justify such promotion 
“Paragraph 6. The members of the said police force now 
designated as desk sergeants shall cease to be known as such 
and shall become privates of class two from and after the date 
this Act is to take effect. ’ ’ 


On behalf of the respondents, it is contended that the use 
of the term “original appointments” in the Act when referring’ 
to the appointments to he classified is very significant, and 
that the use, further on in the Act, of the term “present ap¬ 
pointments” when referring to the appointments under which 
privates must have served three years in order to be promoted 
to class two is a clear recognition of the practice prevailing in 
the Police Department of treating each transfer, promotion or 
reduction as an appointment. And therefore the respondents 
urge that the petitioner’s “present appointment” must bo 
said to be his transfer on November 26,1904 (designated 
19 by respondents as an appointment) from the position 
of desk sergeant, which he held for some months, to th ' 
position of private in class one, and that if November 26,1904, 
be the date of the petitioner’s “present appointment” the 
petitioner is, of course, not entitled to be promoted to class two 
until three yeavs from that date. The respondents concede, 
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in the argument, that so far as the conduct and intelligent at¬ 
tention to duty of the petitioner is concerned they do not dis¬ 
pute the same. The second point urged by the respondents is 
that, even if the construction of the Act contended for by them 
is not approved by the Court, that the opposite construction 
('an not be said to lie such a clear one that the petitioner has a 
clear legal right thereunder which will be enforced bv the writ 
of mandamus; and the respondents refer to the * ell-settled 
doctrine that the writ of mandamus never issues in doubtful 


cases but only to enforce a clear legal right. 

On behalf of the petitioner-, it is argued, on the other hand, 
that if Congress had intended the words “present appoint¬ 
ment” to refer to the time of the last promotion or transfer 
of a private in the artificial form of a new appointment, it 
certainly would not have provided for the classification of 
“original appointments”; that when a man is appointed a 
mauler of the police force, that is his original appointment, 
and that if each promotion or transfer be regarded as a dis¬ 
missal and new appointment there would be no necessity for 
mentioning in the Act of Congress the “original appoint¬ 
ments” as the appointments to be classified. In fur- 
20 ther support of his contention, the petitioner cites the 
case of McGuire v. Byrnes, 2 N. Y. Suppl. 762, in which 
the Court said: 


“in the use of the word ‘appointment,’ as that has generally 
1 eon employed in this legislation, it was intended to limit it to 
appointments as distinguished from promotions. The words 
themselves are generallv so understood when tliev are em- 
ployed in this manner, a promotion being the advancement of 
an official or employee to a higher position ' T dio had previously 
been appointed to one of inferior degree.” 

The petitioner also quotes from Sec. 1 of the Act of Con¬ 
gress of Fel). 28, 1901 (Vol. 30-31, p. 819) as bearing out his 
contention, as follows: 


“The Metropolitan Police Force shall consist of one Major 
and Superintendent, one captain, one assistant superintendent, 
and such number of captains, lieutenants, sergeants, privates 
of class 2, privates of class 1, desk sergeants, as Congress may 
from time to time provide. Original appi mtments as privates 
shall be made to class one, and all promotix.* within the force 
shall be made according to such regulations ut. after such 
physical and mental examination as the Commissioner s of the 
District of Columbia shall prescribe 

And petitioner urges that he has served under his 
21 f original, which he says must also be construed as his 
present, appointment for a longer period than three 
years, whether the time he acted as desk sergeant under as- 
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signment of the Commissioners be included or not, and that 
he is therefore entitled to he promoted to class two, there being 
nothing in the statute requiring that the service shall be 
continuous, and especially since the office of desk sergeant is 
classified in the Act of June 8, 1906, with privates of class 
two, the class to which the petitioner wishes to be promoted 
and to which he would have been promoted automatically had 
he remained in the position of desk sergeant. 

There would seem to be no s.erious difficulty in construing 
this Act of June 8, 1906, if the reason and purpose of the Act 
be kept in mind, and in the absence thereof no statute can be 
intelligently construed. Congress intended by the Act to 
awaken ambition in the ranks of the Metropolitan Police 
Force, and thereby better the general service, by providing for 
advancements—stagnation in the ranks being regarded as 
detrimental to the service. The scheme of advancement pro¬ 
vided, to effectuate this end, was simply that in all cases 
where the conduct and intelligent attention to duty of any 
private shall justify, he shall, after three years’ service as 
such private, be promoted to class two (class one being the 
primary class), and that additional service for the specified 
time should entitle him to be promoted to class three, and 
the Act provided for a classification of the members of the 
Metropolitan Police Force then serving according to their 
length of service under their original appointments, pro- 
22 vided the same were also their present appointments. 

Congress simply meant by this, obviously, that no pres¬ 
ent member of the Metropolitan Police Force, who had also 
been a member of the Force previously and either dropped out 
I or had been dropped out of the Force, should have credit, in 
I the making of the classification, for the period of his service 
I in the Force under a former and expired original appoint¬ 
ment. Both the term “original appointments’’ and the suc¬ 
ceeding and qualifying term “present appointments’’ were 
therefore used by Congress advisedly. Any other construc¬ 
tion of the Act would seem to be unreasonable, and it is im¬ 
possible to conceive of any other explanation for the use by 
Congress of both of these terms “original appointments 99 and 
“present appointments.” If this is not the proper construc¬ 
tion of the statute, and that contended for by the respondent 
is, then the very purpose of the statute could be easily defeated 
by simply shifting a policeman from one position to another. 
As is well argued by the petitioner, if Congress had intended 
the words “present appointment” to refer to the time of the 
last promotion or transfer of a private in the artificial form 
of a new appointment, it certainly would not have provided 
for the classification of “original appointments,” and, as al¬ 
ready observed, there is no other reasonable explanation for 
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the use of the two terms in the Act than that the intention of 
Congress was that already stated hv the Court. 

The demurrer to the answer of the respondents would there¬ 
fore seem to be well taken. 

THUS. H. ANDERSON, 

A ss o cia te J us tice. 

23 Order Directing Issue of Writ of Mandamus. 

Filed December 11, 1907. 

i 

In the Supreme Court of the District of Columbia.. 

At Law. No. 49,850. 

United States on the relation of Howard C. Russell, 

Petitioner, 

vs. 

Henry B. F. Macfarland, et al., Commissioners of the District 

of Columbia, Respondent. 

This cause coming on to be heard upon the petition, rule to 
show cause, the answer of the respondents and the demurrer 
thereto, and the cause having been argued before the Court, 
it is, by the Court, this 11th day of December, 1907, Adjudged 
and Ordered, that the said demurrer be and the same is lierebv 
sustained, and that a writ of mandamus be issued command¬ 
ing the respondents, Henry B. F. Macfarland, Henry L. West, 
and John Biddle, to forthwith enter, enroll, and place peti¬ 
tioner, Howard C. Russell, in Class 2 of Privates of the Metro¬ 
politan Police Force of the District of Columbia, as of the date 
of July 1,1906, as prayed for in said petition, and as provided 
by the Act of Congress entitled “An Act to amend Section One 
of an Act entitled ‘An act relating to the Metropolitan Police 
Force of the District of Columbia, approved February 28th, 
1901, J ” said Act being approved June 8th, 1906. It is f urther 
ordered that the petitioner recover costs against the respon¬ 
dents. 

By the Court: 

THOS. H. ANDERSON, 

Justice. 
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24 From the above order the respondents note an ap¬ 
peal in open court. 

Directions to Clerk for Preparation of Transcript. 

s Filed December 16, 1907. 

» 

In the Supreme Court of the District of Columbia, 
the 16th day of December, 1907. 

At Law. No. 49850. 

r U. S. ex rel. Howard C. Russell, 

vs. 

Henry B. F. Macfarland, et al. 


The Clerk of said Court will please prepare a transcript of 
the above entitled case, for the Court of Appeals, consisting 
of:—the Petition; the Rule to Show Cause; the Answer; the 
Motion to Strike Out; the Demurrer; the Order Sustaining the 
Demurrer & Ordering the Writ of Mandamus to Issue; the 
Appeal. 

E. H. THOMAS, 

F. S. H., 

Attorney for respondents. 

The Clerk on behalf of the petitioner will please embody in 
above mentioned transcript the order of court contained in 
M. 50, P. 102 sustaining motion to strike out. 

LAMBERT & McLEAN, 
RUDOLPH H. YEATMAN, 
Attys. for petitioner. 

* 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered 1 to 
24, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 49850 At 
Law,’ wherein the United States on the relation of Howard C. 
Russell is Petitioner, and Henry B. F. Macfarland, et als., 
Commissioners of the District of Columbia are Respondents, 
as the same remains upon the files and of record in said Court. 
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In testimony whereof I hereunto subscribe my name and affix 
the seal of said Court at the city of Washington, in said Dis- 
tric, this 17th dav of January, A. T). 1908. 

JOHN R. YOUNG, 

[Seal.] Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
1858. Henry B. F. Macfarland, et ah, appellant, vs. United 
States on the relation of Howard C. Russell. Court of Appeals, 
District of Columbia. Filed Jan. 30, 1908. Henry W. Hodges, 
clerk. 
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Court of Appeals, District ot Columbia. 

March 


Special Calendar, No. 23. 

Henry B. F. Macfareand, et ae., 

vs. 

United States ex red. Howard C. Russeee. 

BRIEF FOR THE PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia awarding a writ of mandamus 
against the plaintiffs in error, the Commissioners of the 
District of Columbia, directing them to enroll the petition¬ 
er Russell in Class Two of the Metropolitan Police Force 
of this District. The case was heard on the petition of 
Russell, the answer of the Commissioners and a demurrer 
to the answer. 

Russell was appointed a member of the police force on 
January 6, 1903, as a private of class one (Record p. 5). 
On July 1, 1903, he was reduced in rank and salary at his 
own request, because of physical disability, to the position 
of desk sergeant or station keeper. On November 26, 
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1904, Russell was again appointed to class one, and July 
1, 1905, was assigned to duty on the bicycle squad. Bach 
change in position was by a new order of appointment 
(p. 5). These orders were made a part of the answer, 
(pp. 7 and 8). 

At the time of the passage of the Act of June 8, 1906, 
amending the Act of February, 28, 1901 (31 Stats. 819), 
relating to the Metropolitan Police Force of the District of 
Columbia, Russell was a member of Class One. He claims 
that under the terms of paragraph 2 of that Act he was 
entitled to appointment to Class Two of said Act. The 
only question in the case is what is the meaning of the 
phrase “present appointments” as contained in paragraph 
2 of the said Act. 

Paragraph 2 and paragraph 3 of said Act are as follows: 

“Par. 2. The Commissioners of said District shall 
appoint to office, assign to such duty or duties as they 
may prescribe, and promote all officers and members 
of said Metropolitan police force according to such 
rules and regulations as said Commissioners in their 
exclusive jurisdiction and judgment may from time to 
time make, alter, or amend: Provided, That original 
appointments of privates on said police force at the 
time this Act takes effect shall be classified as follows : 
Class one: Privates who have served under their 
present appointments less than three years shall be 
included in class one, and at the expiration of three 
years from the date of said appointment shall be pro¬ 
moted to class two, if the conduct and intelligent at¬ 
tention to duty of such privates shall justify sued 
promotion. Class two: Privates who have serveh 
under their present appointments more that three 
years and less than five years shall be included in 
class two ; and after the expiration of five years from 
the date of said appointment shall be promoted to 
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class three, if the conduct and intellegent attention to 
duty of such privates shall justify such promotion. 
Class three: Privates who have served under their 
present appointment more than five years shall be in¬ 
cluded in class three. All original appointments of 
privates shall be made to class one, and promotions 
shall be made from class one to class two in order of 
appointment to the force after three years’ service as 
privates of class one, and from class two to class three 
after five years’ service as privates of class two, in all 
cases where the conduct and intelligent attention to 
duty of any private shall justify such promotion. 

“Par. 3. The said Metropolitan police force shall 
consist of one major and superintendent, who shall 
continue to be invested with such powers and charged 
with such duties as is provided by existing laws; and 
also of one assistant superintendent with the rank 
of inspector ; four surgeons for the police and fire de¬ 
partments; three inspectors; ten captains; twelve 
lieutenants, one of whom shall be harbor master; and 
such number of surgeons; and privates of class three; 
privates of class two; privates of class one; mounted 
inspectors, captains, lieutenants, sergeants, and pri¬ 
vates on horses and bicycles, snd such others as said 
Commissioners may deem necessary within the ap¬ 
propriations made by Congress: Provided, That the 
inspectors shall perform the duties at present required 
of captains in the force, that the captains shall com¬ 
mand police precincts and perform such duty or duties 
in connection therewith as the laws and regulations 
of the said Commissioners may prescribe; and pro¬ 
vided further, That the said Metropolitan police force 
shall continue as at present constituted until the offi¬ 
ces created hereby are filled and promotions are made 
by said Commissioners as provided in this Act. 

(Approved June 8, 1906.—34 Statutes, 221.) 
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ASSIGNMENT OF ERRORS. 

First. The Court below erred in directing a writ of 
mandamus to issue commanding the Commissioners of the 
District of Columbia to place the petitioner in class two of 
the police force. 

Second. The Court below erred in holding that the 
phrase “present appointments” contained in the Act of 
1906 is synonymous with the term “original appoint¬ 
ments” and related back to the time of the petitioner’s 
original or first appointment to the force. 

ARGUMENT. 

Under the Act of February 28, 1901, the police force 
consisted of officers of the said force, privates of class two, 
privates of class one, desk sergeants and others as Congress 
may from time to time provide. This classification was 
amended by the Act of June 8, 1906, so far as privates 
were concerned by constituting three classes of privates. 

By paragraph 6 of the last mentioned Act desk sergeants 

became privates of class two. The Act of 1906 prescribes 
in some detail for the appointment and classification of 
privates existing at the time of the passage of the Act into 
the three classes designated by the Act. 

It will be observed that the word appointment in para- 
gragh two of the Act is used in several senses, to wit: 
“original appointments of privates on said police force at 
the time this Act takes effect shall be classified as follows.” 
Again, “privates who have served under their present ap¬ 
pointments less than three years shall be included in class 
one;” “privates who have served under their present ap¬ 
pointments more than three years and less than five years 
shall be included in class two;” “privates who have served 









5 


under their present appointment more than five years shall 
be included in class three.” Again, ‘‘All original appoint¬ 
ments of privates shall be made to class one, and promo¬ 
tions shall be made from class one to class two in order of 
appointment to the force after three years service as pri¬ 
vates of class one, and from class two to class three after 
five years’ service as privates of class two,” &c. 

It is apparent that the word “appointment” is used to 
designate three different things in this paragraph. By the 
first above-mentioned is the appointment of the private 
which he holds by the terms of the Act; that is to 
say, his original appointment under the Act. By the 
last use of it above-quoted it is evident that the term is 
intended to mean appointments made for the first time on 
the force after the passage of the Act. What is meant by 
the term “present appointments” is the question to be 
decided in this case. 

What constitutes an appointment, of course, is not a 
matter of debate in the present case. An appointment is 
the presentation of an office to a person by some other 
person or body of persons having power to make such 
presentation. The Court below held that the term ‘‘pres¬ 
ent appointments” meant original appointments to the 
force, and nothing different. In other words, Russell 
having been appointed to the force originally on January 
6, 1903, had at the time of the passage of the Act been on 
the force more than the three years prescribed by the 
Act, and was, therefore, entitled, under the ruling of the 
court, to appointment in class two. 

The Major and Superintendent of the Metropolitan 
Police Force, who had charge of the execution of this law 
and who was largely instrumental in preparing and pro¬ 
curing its passage, held that the term meant the particular 
assignment to duty in one, of the classes of the force as 
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designated under the Act of 1901. The Police Depart¬ 
ment had, therefore, construed the Act to mean that the 
petitioner Russell had not served more than three years 
under his present appointment, for the reason that his- 
present appointment, to wit, his position as a private of 
class one dated from November 26, 1904, on which date 
the petitioner had been re-assigned or re-appointed to a 
position in class one after an interval of service in the 
position of desk sergeant or station keeper. Russell had 
been a member of the police force more than three years 
at the time of the passage of the Act of 1906, but had not 
been a private of class one for more than three years next 
before the passage of the Act. 

To throw the question into another form, is the position 
of desk sergeant identical with the position of private in 
class one so far as the matter of appointment is concerned? 
To put the question into still another form,—was the 
change from private of class one to that of desk sergeant 
or station keeper made on July 13, 1904, merely a new 
assignment to duty on the force or was it an appointment, 
in the strict sense of the word appointment, to a different 
office? And was the change from the position of desk 
sergeant to that of private in class one made on November 
26, 1904, a mere change of assignment as to duty or an 
appointment to a new office? 

The classification of the members of the force at the 
time of the passage of the Act of 1906, was the classifica¬ 
tion made by the Act of 1901, to wit, the officers enumer¬ 
ated “privates of class two, privates of class one, desk 
sergeants and others as Congress may, from time to time, 
provide.” Congress has designated with some detail in the 
Act of 1906 what the different classes of privates shall be 
and provided different salaries for each class, and pre¬ 
scribed what term of service shall render a private eligible 
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to the next higher rank. It would seem at first blush that 
these different classess of privates were as separate and 
distinct as the different classes of officers. A man who is 
a sergeant on the police force, for example, and is made a 
lieutenant, or a lieutenant who is made a captain would be 
appointed to a new office and a separate and distinct office, 
and would be so appointed by a new order of the Commis¬ 
sioners designating him for this higher rank. For ex¬ 
ample, if a man had been a sergeant on the police force for 
five years and then had been reduced to the rank of pri¬ 
vate and had again been appointed to the rank of sergeant 
where he had served for one year, and the Act had required 
that before he should bo appointed a lieutenant he should 
have served five years as a sergeant under his “present 
appointment” would the sergeant be eligible for the posi¬ 
tion of lieutenant at the expiration of the said period of 
one year ? This is the same question, it is believed, that 
is raised in the present case except that the ranks of pri¬ 
vates are involved, and not those of officers. 

It would seem to be the intention of Congress by these 
different classifications of privates and by prescribing 
classifications to render a member eligible from a lower 
class to a higher class and by the use of the term “present 
appointments” to require the prescribed length of service 
for the period of time next before the passage of the Act to 
render a private eligible to the next succeeding rank, and 
to exclude the intention of prescribing that the service in 
some other rank should fulfill the classification. 

As a matter of fact Russell had served as a private in 
class one for more than three years, but this service was 
not continuous and was interrupted by a change in his 
position from class one to that of desk sergeant made at 
his own request and on account of his physical disability. 

The decision of the Court below would have been the 







same, apparently, if Russell had not been re-appointed at 
all to class one, but had remained a desk sergeant or 
station keeper down to the passage of the Act of 1906. 
The result of this reasoning is that a private might be ap¬ 
pointed to the next succeeding class above who had served 
but a very little while in the class from which he was 
promoted. 

The attention of this Court is also directed to the fact 
that the action of the Court below complained of was in 
directing the issue of a writ of mandamus. We desire to 
simply call the attention of the Court to the rule of law 
that a writ of mandamus will not lie in a doubtful case ; 
that there must be a clear legal duty imposed upon the 
respondents to do the thing required. We submit that in 
the present case there is no such clear legal duty imposed, 
and that at best it is a question of very much doubt, and 
under the circumstances it was erroneous for the Justice 
below to direct the writ to issue, and that the judgment of 
the Court below should be reversed. 

Respectfully submitted. 

EDWARD H. THOMAS 
FRANCIS H. STEPHENS, 

Attorneys for plaintiff in error. 
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OF THE DISTRICT OF COLUJfrBiA® 

January Term, 1908. 


No. 1858. 


No, 5 Special Calenda 
April Term 1908 


No. 23, Special Calendar. 


HENRY B. F. MACFARLAND, HENRY L. WEST, AND 
JAY J. MORROW, COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA, PLAINTIFFS IN 
ERROR, 

vs. 

UNITED STATES ON THE RELATION OF HOWARD 

C. RUSSELL. 


Brief oil Behalf of Defendant in Error* 


This is an appeal from an order of the Supreme Court 
of the District of Columbia sustaining a demurrer of the 
defendant in error to the answer of the plaintiffs in error 
to a rule to show cause why a writ of mandamus should 
not be issued against them and directing the issuance of 
the writ as prayed for. 

Statement of Case. 

On October 15, 1907, Howard C. Russell, through the 
United States, filed a petition in the Supreme Court of 
the District of Columbia in which it was set forth that 
he was a member of the metropolitan police of the Dis¬ 
trict of Columbia, having been appointed and entered 
therein as a private on the 6th day of January , 1903; 
that on the 13th day of July, 1904, he was promoted to 
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the office of desk sergeant, and on December 1, 1904, 
was transferred to the rank of private of class 1; on 
July 1, 1905, he was assigned to duty as a bicycle officer, 
and had served as such ever since. It was further set 
forth that under the act of Congress, approved February 
28, 1901, all persons who had been serving thereto¬ 
fore in the different precincts as station-keepers, 
became desk sergeants, and were made regular mem¬ 
bers of the metropolitan police (Rec., pp. 1 and 2). 
It was also stated that although Russell had been a 
member of the Metropolitan Police Force since January 6, 
1903, more than three years prior to the taking effect of 
the act entitled ‘‘An act to amend section 1 of an act 
entitled ‘An act relating to the Metropolitan Police 
Force of the District of Columbia, approved February 
28, 1901/” approved June 8, 1906, and was entitled to 
be placed in class 2 as provided for in paragraph 2 of 
that act, petitioner’s application to the plaintiffs in 
error for such promotion was refused, notwithstanding 
his good record in the service; that said refusal resulted 
in damage to him, as he was entitled, after the first day 
of July, 1906, to be classified in class 2 and to receive 
$90 instead of $75 per month, which he had received as 
a member of class 1. Russell then prayed for the writ 
of mandamus to issue commanding the plaintiffs in 
error to promote or enter or enroll or place him in 
said class 2 as of date July 1, 1906, and accord him the 
salary which is due him in connection therewith (Rec., 
p. 3). 

A rule to show cause having been served on the plain¬ 
tiffs in error (Rec., p. 4.), they, on November 8,1907, filed 
their answer admitting Russell’s appointment, but con¬ 
tending that on July 13,1904, Russell was reduced in rank 
and salary at his own request because of temporary 
physical disability, and appointed to the position of desk 
sergeant; that previous to the passage of the act of 
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June 8, 1906, Congress had appropriated for station- 
keepers, but made no provision for desk sergeants as such; 
that on November 26,1904, Russell was again appointed 
a private of class one, and on July 1, 1905, was assigned 
to duty on the bicycle squad (Rec., p. 5); and copies of 
the alleged appointments of Russell were filed (Rec., pp. 
7, 8). The answer further stated that at the time of 
Russell’s appointment privates of class 1 received a salary 
of $900 per annum, and desk sergeants a salary of $840 per 
annum; that each change was a new appointment, follow¬ 
ing a custom which had obtained for a long time in the 
police department (Rec., p. 5). Russell’s right to pro¬ 
motion under the aforementioned act was denied for 
the reason as contended, that he had not served as a 
private of class 1 for three years, but had only served 
as such private from November 26, 1904 (Rec., p. 6). 
There were other averments in the answer (Rec., p. 6), 
which were stricken out by the court upon the ground 
that they were impertinent, improper, and immaterial 
(Rec., pp. 8, 9). At the hearing it was admitted by the 
plaintiffs in error that Russell had a good record in the 
service, and that his conduct and intelligence would 
justify his promotion. 

To this answer a demurrer was interposed by defend¬ 
ant in error (Rec., p. 9), on the ground, among others, 
that the allegations in the answer were not sufficient in 
law to justify a disregard of the provisions of the statute 
relative to the right claimed by defendant in error in his 
petition. 

On December 11, 1907, the demurrer was sustained 
and the writ ordered to issue commanding the plaintiffs 
in error to forthwith enter, enroll, or place Russell in 
class 2 of the Metropolitan Police Force as of the date 
of July 1, 1906, as prayed for in the petition, and as pro¬ 
vided by the act of Congress, approved June 28, 1906, 
and that defendant in error recover costs (Rec., p. 14). 
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ARGUMENT. 

The sole question involved in this case is whether 
Russell had served as a private of class 1 intthe Metro¬ 
politan Police Force for the term of three years, so as to 
entitle him to a promotion to class 2, and to thereby 
receive the benefit of the increased pay under the fol¬ 
lowing provisions of the act of Congress entitled “An 
act to amend section 1 of an act entitled ‘An act relating 
to the Metropolitan Police Force of the District of Co¬ 
lumbia,' approved February 28, 1901:" 

“Paragraph 1. The metropolitan police district 
of the District of Columbia shall be coextensive 
with the District of Columbia, and shall be sub¬ 
divided into such police districts and precincts as 
the Commissioners of said District may from time 
to time direct. 

“Paragraph 2. The Commissioners of said Dis¬ 
trict shall appoint to office, assign to such duty or 
duties as they may prescribe , and promote all 
officers and members of said Metropolitan Police 
Force, according to such rules and regulations as 
said Commissioners in their exclusive jurisdiction 
and judgment may from time to time make, alter, 
or amend; Provided, that original appointments 
of privates on said police force at the time this 
act takes effect shall be classified as follows:* 
Class 1: Privates who have served under their 
present appointments less than three years shall 
be included in class 1, and at the expira¬ 
tion of three years from the date of said 
appointment shall be promoted to class 2, 
if the conduct and intelligent attention 
to duty of such privates shall justify 

such promotion. Class 2: Privates who have 
served under their present appointments 
more than three years and less than five years 
shall be included in class 2; and after the ex¬ 
piration of five years from the date of said ap¬ 
pointment shall be promoted to class 3, if the 
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conduct and intelligent attention to duty of such 
privates shall justify such promotion. Class 3: 
Privates who have served under their present 
appointments more than five years shall be in¬ 
cluded in class 3. All original appointments of 
privates shall be made to class 1 and promotions 
shall be made from class 1 to class 2 in order of 
appointment to the force after three years’ serv¬ 
ice as privates of class 1, and from class 2, to class 
3, after five years’ service as privates of class 2, 
in all cases where the conduct and intelligent 
attention to duty of any private shall justify such 
promotion. 

“Paragraph 3. The said Metropolitan Police 
Forceshallconsist of one major and superintendent 
. . . and privates of class 3, privates of class 

2, privates of class 1. . . . And provided fur¬ 

ther that the said Metropolitan Police Force shall 
continue as at present constituted until the offices 
created hereby are filled and promotions are 
made by said Commissioners as provided in this 
act. 

“Paragraph 4. . . . Provided further, that 

no person shall be removed from said police force 
except upon written charges preferred against 
him in the name of the major and superintendent 
of said police force to the trial board or boards 
hereinafter provided for, and after an opportunity 
shall have been afforded to him of being heard in 
his defense. ... 

“Paragraph 6. The members of the said police 
force now designated as desk sergeants shall 
cease to be known as such and shall become pri¬ 
vates of class 2 from and after the date this act 
is to take effect.” 

Paragraph 8 appropriates compensation accord¬ 
ing to this classification. 

“Paragraph 11. This act shall take effect and 
be in force on, from, and after July 1, 1906.” 


It would appear almost unnecessary to further com¬ 
ment on the meaning of this act, after blocking out the 
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provisions to be construed, by italics, and a considera¬ 
tion of the following chronological chart of Russell’s 
career in the service: 

Appointed a private on January 6, 1903; as¬ 
signed to duty as desk sergeant on January 13, 
1904; assigned to duty as a private of class 1 on 
December 1, 1904; assigned to duty as a bicycle 
officer on July 1, 1905; the act of Congress took 
effect July 1, 1906; the petition for writ filed Oc¬ 
tober 15,1907. 

Under this chart it would appear, thererefore, that 
Russell served under the designations given him by the 
Commissioners, approximately, as follows: A private for 
1 year, 6 months and 7 days; a desk sergeant for 4 
months and 18 days; a private of class 1 for 7 months; 
a bicycle officer (calculating to the date the act relied 
on took effect) 1 year. Desk sergeants having been made 
members of the police force by the act of February 28, 
1901, more fully hereinafter set forth, it follows that 
Russell had, when the act of June 8, 1906, took effect, 
served as a member of the Metropolitan Police Force for 
the period of 3 years, 5 months and 25 days. 

The plaintiffs in error contend that “ the present 
appointment” referred to in the act of June 8th, means 
the last assignment of a private already appointed on 
the force to a different duty therein, because the change 
is effected by the major and superintendent of police in 
a manner to make such designation appear as a new 
appointment. And, therefore, in the case of Russell, al¬ 
though he was originally appointed to class 1, as pro¬ 
vided by law, in June, 1903, after taking the prescribed 
mental and physical examinations, and had served in 
that capacity approximately one year, six months, and 
seven days, when he was compelled to act as desk sergeant 
for four months and eighteen days, because of a tempo¬ 
rary physical disability, he thereby lost the garb of a 
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private of class 1, and when he resumed street duty in 
December, 1904, he must be considered to have secured 
another original appointment upon the force ; that it is 
from this latter date his time of service as a private is con¬ 
templated by the act to begin. In other words, it is con¬ 
tended that each new assignment or transfer to duty in 
the force is a new and, necessarily, an original appoint¬ 
ment, the last of such assignments or transfers having 
been the “ present appointment ” referred to in the act. 

Although the law requires, when a person is appointed 
to the force, that he pass such mental and physical ex¬ 
aminations as the Commissiojiers may prescribe, it is 
not .pretended, nor is it a fact, that before this last so- 
called appointment of Russell he was either required or 
allowed the test of such examinations, nor was any such 
taken when he received his so-called appointment as 
desk sergeant. In order to reappoint, there must be an 
extinguishment of the previous appointment, and al¬ 
though the law permits a resignation, and further pro¬ 
vides for the removal of a member of the force by a 
trial before a trial board, it can not be contended, nor 
is it a fact, that Russell either resigned or was put to 
the ordeal of such a trial. And yet we have the Commis¬ 
sioners here saying that, although Russell was appointed 
as a private on January 6, 1903, he either resigned or 
was removed on July 13, 1904, because on that date they 
appointed him to the force to act as a desk sergeant, 
although they did not comply with the requirements of 
the law; that on December 1, 1904, he again resigned, 
or was removed from, the position of desk sergeant, be¬ 
cause they for the third time appointed him to the force 
to act as a private of class 1. 

The argument is so strained and artificial as to hardly 
require an answer. Aside from the manifest injustice 
that would ensue of depriving Russell of the benefit of 
his excellent service on the force for approximately one 
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year, ten months and twenty-five days, this view of the 
law would place it within the power of the Commis¬ 
sioners or the superintendent of police to prevent the 
promotion of Russell or any other private on the force, 
at their pleasure, despite the provisions of the law and 
regardless of the number of years spent in faithful serv¬ 
ice to the department. When the first three years of in¬ 
telligent attention to duty of the policeman has nearly 
expired, all that the Commissioners or Superintendent 
need do would be to assign him to some other duty for 
one or two days, such as that of a desk sergeant, by 
means of this artificial method of appointment, and then 
to transfer him to his former position by the same means, 
and thereby he would have another three years to work 
out before his merited promotion could be obtained, 
provided, however, the same process were not again re¬ 
peated. 

But does the act itself lend credence to any such 
view? In the first place it is to be noticed by the act of 
February 28, 1901, that the Metropolitan Police Force 
was to consist of, among others, desk sergeants, and 
privates of two classes. Any person appointed to the 
force was necessarily appointed as a private of class 1, 
under the very terms of the act. It imperatively follows 
that such appointee is at all times a member of the po¬ 
lice force until he is dropped or discontinued from its 
rolls, or lifted out, so to speak, either by his own volun¬ 
tary resignation upon giving one month’s notice to the 
Commissioners (unless the notice be waived), or because 
of charges preferred against him and a sentence to dis¬ 
missal by the trial board; then, and not until then, does 
a member of the force become disconnected therefrom. 
Should a person resign, however, and afterwards be ap¬ 
pointed, there could be no doubt but that that last 
would be his original and present appointment as thosje 
expressions are used in the act. But in the present case 
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no such condition of affairs existed. Russell was neces¬ 
sarily at all times a member of the force under the law, 
as he had never been disconnected from it, and no pro¬ 
cedure adopted by the Commissioners, or by any one 
else contrary to the provisions of that law, could have 
changed his status. 

It being admitted that appellee had been connected 
with the police force for more than three years, and that 
his conduct and intelligent attention to duty justified 
his promotion, his right to promotion, then, will be con¬ 
clusively settled by a determination of the query— 

What is meant by Congress when it provides for the classi¬ 
fication of “original appointments” into three divisions, 
according to the length of service of privates under their 
i{ present appointments? ” 

From the organization of the police force in 1861 up 
to the time of the passage of the act of June 8th Con¬ 
gress had not itself in specific terms insured a reward 
for good service in the force; it had been left to the dis¬ 
cretion of the heads of the departments; and in order to 
show that when Congress in paragraph 2 of the act of 
June 8th classified the rank of privates it meant to do 
nothing more than provide an absolute and sure method 
of automatic promotion, subject to the caprice of no 
one, we will briefly trace the development of the po¬ 
lice force in the District of Columbia. 

By the act approved August 6, 1861, after providing 
for the appointment of five commissioners of police “who 
shall be the chief officers” of the police district made 
coextensive with the old corporations of Washington 
and Georgetown, and the county of Washington, it was 
enacted in section 7 as follows: 

“And it is further enacted that the said police 
force shall consist of a superintendent of police, 
ten sergeants of police, and such number of police 
patrolmen as the board may deem necessary, not 
exceeding for the regular service 150. The said 
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offices hereby created for the said police force 
shall be severally filled by appointment of the 
board of police. . . . ” (12 Stat. L., pp. 320, 

321). 

Other acts were passed enlarging the force and chang" 
ing some of the names applied to its members, so that 
we find the following composition of the force when the 
Revised Statutes of the United States relating to the 
District of Columbia were passed at the first session of 
the 43d Congress, 1873, 1874: 

“Sec. 340. The police force shall consist of the 
following officers, viz: one major, ten lieutenants, 
twenty sergeants, such number of privates not ex¬ 
ceeding two hundred for the regular service as 
the board may deem necessary; six detectives” 
(p. 41). 

By the act approved June 11, 1878 (20 Stat., L., p. 
107, sec. 6), the Board of Metropolitan Police was abol¬ 
ished, and all of their powers and duties were transferred 
to the Commissioners of the District of Columbia. 

It will be noted that, up to this point of time, Con¬ 
gress had specifically designated the composition of the 
police force of the District of Columbia. It is with the 
appropriation act, approved March 3, 1879 (20 Stat. L., 
p. 408), that we first meet with a division of privates 
into class 1 and class 2. And it is here we find the im¬ 
perative command of the legislature: 

“That all new appointments shall be made to class 1.” 

Congress had not, nor did it then, prescribe the quali¬ 
fications of privates who were to be listed in each class. 
This power then resided in the newly created Board of 
Commissioners. But Congress did expressly direct that 
all original appointments to the police force should be 
included in class 1. 

The first mandate of Congress looking toward the 
recognition of service in the force is found in the act ap¬ 
proved January 31,1883, in which it is provided : 
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“And all promotions to positions of captain, 
lieutenant, and sergeants shall be made from the 
next succeeding grade or rank on the force.” (22 
Stat. L., p. 421, R., 1.) 

From March 3, 1879, to February 28, 1901, the two 
classes of privates were maintained through the annual 
appropriation acts; but the reorganization act, approved 
February 28, 1901 (31 Stat. L., 819), made the distinction 
permanent in the following language: 

“The Metropolitan Police Force shall consist of 
one major and superintendent, one captain and 
assistant superintendent, and such captains, lieu¬ 
tenants, sergeants, privates of class 2, privates of 
class 1, desk sergeants, and others as Congress 
may from time to time provide.” 

The provisions of the act of 1879 in reference to new 
appointments is then brought forward: 

“Original appointments of privates shall be 
made according to such regulations and after such 
physical and mental examinations as the Commis¬ 
sioners of the District of Columbia shall prescribe. 
Provided that the said Commissioners shall fix the 
limit of age and height, and shall prescribe the 
duties of all officers and members of the police 
force.” 

Again do we behold the endeavor to reward merit; pro¬ 
motions within the force are provided for; but Congress 
continues to leave the absolute control of the machinery 
of promotion with the Commissioners. Therefore, when 
we come to the act of June 8, 1906, we find that Con¬ 
gress has taken upon itself the regulation of the advance¬ 
ment of members of the force, and provided for an auto¬ 
matic promotion of privates from one class to another, 
with the proviso always necessary when dealing with an 
organization of this kind, to wit, “if the conduct and in¬ 
telligent attention to duty of such privates shall justify 
such promotion.” 
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As if to further accentuate its intention that members 
of the force should be promo ted,Congress, when it passed 
the subsequent act of March 2, 1907, amending the act 
of June 8, 1906, provided as follows: 

“Should the number of privates of class 2 or 
class 3 be reduced at any time by reason of riot, fire, 
flood, pestilence or other similar catastrophy, any 
of the vacancies thus created in class 3 shall be 
filled by promotion of privates from class 2, who, 
in the order of their length of service in the force , 
have nearest attained the five years’ term of serv¬ 
ice required by act of Congress, approved June 8, 
1906, provided their conduct and intelligent at¬ 
tention to duty shall justify such promotion; 
provided, that any vacancies thus created in class 
2 shall be filled by promotion of privates from 
class 1, who, in the order of their length of service 
in the force, shall have nearest attained the three 
year term of service required by said act of June 
8, 1906, provided their conduct and intelligent 
attention to duty shall justify such promotion.” 

Nowhere in all the acts can we find anything to sanction 
the policy adopted by the Commissioners and the major 
and superintendent of police in this case. Only one 
appointment is provided for, and the different duties and 
stations to be occupied by the person so appointed are to 
be thereafter assigned to him by the Commissioners. If 
Congress had in view and contemplated such a method of 
dismissal andreappointmentasis attempted to be insisted 
upon here, why should it have provided for the classifi¬ 
cation of “ original appointments ” of privates ? If the 
words “ present appointment ” are to be given the 
strained construction, so that they refer to the time of 
the last promotion of a private, distorting it into the 
artificial form of a new appointment, why should Con¬ 
gress provide this classification of “original appoint¬ 
ments? ” How could such a construction stand and yet 
be consistent with the intent of Congress to classify 
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“ original appointments,” especially when it has specifi¬ 
cally provided that all “original appointments” which 
are necessarily the new appointments, shall be made to 
class 1 ? When a man is appointed a member of the 
police force , that is his original appointment . He is> 
so to speak, lifted from the outside, and placed within 
the police circle. If then, when promoted, transferred, or 
assigned to other duties, within that circle, and, ipso 
facto , a dismissal and new appointment was evolved, 
there would have been no necessity for mentioning in 
the act “ original appointments .” 

There is a difference between “promotion” and “ap¬ 
pointment.” In a singularly analogous case in New York, 
we find that the word “appointment,” as used in laws of 
that State, requiring that honorably discharged soldiers 
shall be preferred for “appointment” in the civil service 
of the State, is to be construed as meaning appointment 
strictly, and does not include promotion— 

“a promotion being the advancement of an official 
or employee to a higher position, who had previ¬ 
ously been appointed one of an inferior degree.” 

In re McGuire, 2 N. Y. Supp., 760, 762. 

To further illustrate the utter inconsistency of the 
contention of appellants, it may be said that it would 
follow that a private of class 2 could not be promoted 
to class 3 until he had served five years from the date 
of his promotion to class 2, a result that the Commis¬ 
sioners themselves would not assent to. 

At this point we desire to call attention to the allega¬ 
tion of the answer that Russell was assigned to duty as 
a desk sergeant, and was thereby reduced in rank. We 
find in paragraph 6 of the act that the rank of desk ser¬ 
geant is recognized to be equal to that of a private of 
class 2, the technical designation only being changed. 

There is also a marked distinction between the power 
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of appointment and the power of the Commissioners to 
“ assign to duty or duties.” The exercise of the latter 
power means the designation to, allotment, setting apart, 
etc., of particular duties. 

We therefore respectfully assert that Congress “ sim¬ 
ply meant,” to use the words of the learned court below— 

“that no present member of the Metropolitan Po¬ 
lice Force, who had also been a member of the 
force previously, and either dropped out or had 
been dropped out of the force , should have credit 
in the making of the classification for the period 
/ ' . of his services in the force under a former and 
expired original appointment. Both the term 
^original appointment ’ .and the succeeding and 
qualifying terrrL ‘present appointment’ were 

. * therefore used advisedly.” 

Jf §uch is the proper construction of the act of June 
8, 1906, then it was clearly the duty of the Commissioners 
to have promoted Russell to class 2 immediately upon 
the taking effect of the act on July 1,1906, in accordance 
with the provisions of that act, as he had served on the 
force for a longer period than three years, whether we 
include or exclude the time that he acted as desk ser¬ 
geant, and there is nothing in the law requiring that the 
service be continuous. 

It follows that the writ of mandamus was properly 
directed to issue (Drake vs. U. S. ex rel. Bates & Co., 36 
W. L. R., 140; McFarland vs. Miller, 18 App. D. C., 554, 
564). " 

Respectfully submitted. 

WILTON J. LAMBERT, 
EDWARD McLEAN, 

RUDOLPH H. YEATMAN, 

Attorneys for Appellee . 








